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where the host statc takes over control of the ompuny with ut affecting Lhe har hOldin . 
Ihe company, as where it illtervencs to appoint a new management. The company cal'U10~ ~n 
protectcd simply because it is a corporate national of the host state and the harehold' e 

14n 1,,& 
eaJlllol be prolccled as tbey have not been affe ted. A tat could al 0 take ov 
Illflt1age1llent of a eomp[lJlY~ Will~ollt affecting 111 compa.ny 01: its · hare~10Idings.141 ;~ 
these CIIUll1lstalICGS, protCCtllll1 Will depend on the malmer 111 which the takmg of pro pert . 
is dcfll1ed in the treaty. But, illcreasingly, it is coming to b re ognised Ulat the harehold: 
is nul dispossessed by the interfercnee of th state the expropriation pravi ion canllO~ 
provide a l·emedy. These issues arc considered later in the context f what amounts (0 

a taki ng of property. 1·12 

5.4.3 Stalldard o.f Treatment 

There arc a variety of standards of treatment provided for in bilatcral investment treaties. 
They would usually contain onc article on treatment standards but that article Would 
identify several differcnt standards of treatment. These include national treatment, a fair 
and cquitable standard of treatment, an international minimum standard of treatment and 
i'iJll [1l'Otcction and security. Thel'e would be references to the 1110st-favoured-nation stand­
md oftreatmcnt, hut thc opel'ation of this standard is !lot intel'l1al to the treaty as it depends 
on the identification of standards or treatment in other treaties so that the best standard 
offered could be determined. It is Ihis best standard that flows through the most-favoul'ed_ 
nation elaw.ie 10 the hJrcign investor. Unlike the other treatment standards, the most­
lilvoured-nation standard has sign ificance to jurisdiction as well. Chapter 9 deals with the 
violation ofthcsc diffcrcnt stHIH.lards oftreatmcnt. It is sufficient at this stage to describe the 
issues which arise in conl1ection with each of these treatment standards. 

5.4.3./ /l1tel'lJational Minimum Standard 

111 the history 0[' the subject, the international minimum standard owes its origin to the 
stance that the United States took in arguing that disputes concerning foreign investment arc 

external, governed by a sllpranational system and should be arbitrated outside the host state. 
It has already been seen that this standard , originally formulated in the context of disputes 
with Latin American states, was resisted through the Calvo doctrine which required the 
settlemcnt or sLlch disputcs by domestic tribunals applying domestic law. The insistence of 
the United States on the doelrine and its espousal by other capital-exporting states is the 
basis of the claim that it is customary international law. It is as such that it has passed into 

I." Mnnn mude Ihe poinl liS 1()lIow~ : 'The shal'e in 3 compilny Incorporaled ill (I hosl coulllry ~I'e 1101 \I~u3l1y "netled by 'lll)' 
Illensur~s t<lken Ihere, Il is Ille cOlllpany ilselflhal i the viClim,' F. A . MUIIII , ' Forciglllnw~lmenl in L1IC Inlentaliol1?1 ~Url or 
Juslice: The I;LSI Cn c' (1992) 86 iIJ/I. n lI( 100, Technicltl " rgllllICJlL~ lIlay be mudc tl11lllil.ch ItIlcJ'VClIlioll . ~,.e 1"I"ngs ID llial 
Ihey leau to depreciollioll illlhe v"llIe uf shal'e , BUl, slIeh argumenls conlemplAle Ihe exlstcllcc or sophisI1C3wd stock markc\> 

ill tlte :i late. .' . TI ., 
1·1 1 Illtc rJen:nc~ w ith ll\all:lg~lllclll ora COlllrany IS rcgfl rclcd (IS il laking as it nm.:cts the properly righ ts oflhc fl)rclgJ11Il\'~SI OI. 7( 1~:'> 

view ha, Iwell accepled ill lIlan), arIJil",1 awards. lI"I 'el'e COppCI' & Brass 111(,. v. OPI ( 1980) 56 ILR 258 ar 290- .' alld J . 
There ,1 fe manv L1w<.Ir(\s of'lh~ llan-US CI;,li1l1s Tlibullal which considered tbe is:o;ue. These (uc dealr with in ChaplCI X. 

1'1 Sec Chaptcl 16. 
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dern inv tment treati.es as an umbrella concept' 14 encapsulating Lhcr standards. It is 
1110 fl . . , nrded as the 001' below whIch Ihe trcahncnt of investors must not fall'. 
leg · ·1 . I t1 . The US memona S 111 evcr8 ca cs alrly admit that t'he pl'actiec ha, 'clysta lJized to 
, fIIbli h 11 minimum standard only in a few ~lleas'. Tt identifies the fair and equitable 
troatrnent stal1d~rd a the exampl of the minimum standard treatmcnt. Tt includes within 
rhe fail'lllld equItable tandard the noti.on of denial of justice, which is identified as one of 

few areas,.144 After all the debn e on the subject, tile only item that is identified is the 

:otion of denial of'justice a ' a compon nt of the minimum standard. Blit, whether it should 
be stated as a part of the fail' and equitable stcllldard, Cl dormant provision in investment 
treaties until it was woken into life in arbit'ral awards at the start of this millennium, is 
eontentious. Thc term 'fair and cquitable tre,ltmenl' came inl'o use after the claims as to the 
existencc of an international minimum standard. 145 Denial of justice precedes reference to 
the fail' and equitable treatmcnt in international law. The memorials specifically disavow 
lhe legitimate expectations doctrine, that is the most repcated basis ofliability in the awards 
as a part of the fair and equitable treatmcnt. The memorandum rightly defines customary 
international law as constituted by practice of states with an opinio juris. Tbere has been no 
support for the fair and equitable treatment standard until recently; it remained a phrase 
without meaning. It is hardly mentioned in the classic American texts on investment 
proteclion by Borcharcl, Roth or even Lill ich. The much-·repeated American statement on 
the scopc of the international minimulll standard needs to be rethought. The need for the 
inclusion of the fair and equitable treatment standard , an interloper into the equation, is 
without sut1icient basis. 

Whether the international minimum standard is customary law is contentious; its devel­
oplllcnt was resisted by the Latin American states and then by the states ofAhica and Asia. 
It is the practice of the capital-exporting states, which is essentially practice initiated by the 
United States, which rinds its way into the bilateral investment Ireaties. The treatment 
standard is rooted in the practice ofthe United States, later espoused by the European states. 
This practice consists of two principal arcas: denial of justice and failure to give protection 
alld security to investment when it is uncleI' physical threat. The second area is separately 
stated in investment treaties. State responsibility arose only aner the exhaustion of local 
remedies. This meant that the foreign investor had to have recourse to local courts. It is only 
if the local courts denied justice in all egregiolls manner that state responsibility could arise. 

5.4.3.2 National Standard o/Treatmellt 

There has been considerable disagreement between stales on the question of state rcsponsi­
bility for injuries to aliens. Many Latin American countries and othcr capital-importing 

1<1 us memoriul in 1J",·it! "",'/1 v, CO.I·III mC/I u 'e '/I 513 (Ill Scptellll1el' 20 I R). J\ Iso ill lIlelllorials in S(JI'II('e 11I1<'l'IIlIlil)IJo( 
I .. /", ' ·llIlt·II/.I· v. .1'la /IIell UIIICporl,'d); GIYl/ll~l'cy /:il/l",\' Y. /'em I CS I D AI h. lJ I\lC1·; J R!2. 

011: such urea, which Is CXI,n:Ssly udd~~cd in I\rl. 10.5, cOllccms Ihe ohJigotion 10 provide 'Elir alld equilable lrcullncnt ' 
which ,tndUd.~s, ~or ex~rnple, the obligaliU)1 11 Ill) dCllY Ju tlce in cri lJlinal. civil or adminisLnllive adjud.ic3wry I" cedings. 
~ dcn~nl or JlIShcc on 0$, lor CXllJnple. when :I ~hlle's judiciury adm inislers justice to aliens ill a 'oo)hlriously UIIJU. t' or 

1'1 .ogroUlOuS' lII.onur 'which offends 0 sense ofjudici:1i proprlely', 
~IC lelll.l/ u <'(I in the HtlVllIIU Imr1er for on Illlemnl.ounl Trnlk Olganiwli"lI ill I ')4~ :1It" lalel' in the Abs SIl:lWCIllSS 

onvClIllll1I on InvCMl1lCIll I" 'oloc[ion, 1958. 
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countries have argued for the national standard oftreaJmcnt ofalicns. Articlc 2(2) c) f 
Chal1.er of 'conomic Rights and Dutie of Slates articulates the naLional tr~ltll)enlO '.he 
ciple. apilal-e p rling Slates however, have argued lhat 81iens h uJd be Ireal::I~. 
accordane with an intemational minimum standard. I f the national treatment pril1ei I I~ 
accepted, proteeti n ['01' the foreign inve tor will bee me minimal as legi lalion that a~ IS 

property enacted uniformly 10 apply to 811 in the 'Iatc in'esp cliy of nationality will Icecl$ 
I I, . I ' cl . . . II av~ t le a Icn Wit 10111 any t'CIllC y III mternatlona aw. 

Capita'l-cxporting tates have rejected this vi w, arguing for a minimum standard 
trcatmcnt to bc accorded to aliens. The recognition ofa minimum standard of treatment \ ~f 
permit intemational scruLiny of the treatment or the foreign in estor by U, host St: I 
However, unlike in the past when national treatm nl wa rejected aHog ther because SllC~ 
treatment was in the case of S0111e countries lower than the minimum standard contended fo 
by the capital-exporting stales, in m dern times nalional treatment may have its Cl Ivantage; 
as states reserve muny of their cconomic sectors and privileges to thcir nationals. In 
addition, national treatment at the stage of entry is regarded as an important right, as it 
entitles the foreign investor to a right of entry and establishment in the host state. Treaties 
which aim at liberalisation contain such pre-entry rights of establishment. The granting of 
national treatmcnt after entry may confer advantages on aliens, as it will grant them thc 
same privileges enjoyed by nationals. For this reason, there is a tendency among developed 
states to support national treatment as a relevant standard and to approach the issllc of 
international responsibility on the basis of discrimination resulting from the failure of the 
host state to provide national treatment 10 the foreign investor. In fact, the violation 0[. 

national treatment is emerging as a significant eausc of action arising from investment 
treaties. 146 

The existence ofa national treatmcnt standard could provide a basis for the mgument that 
performance requirements such as export quotas or local purchase requirements should not 
be imposed upon the foreign investor, at least after ently has been made. Such requirements 
are not imposed on local entrepreneurs, and it is to be expected that the nationallreatmcnt 
standard would require that it not be imposed on foreign investors as well. National 
treatment standard may as a result work against the imposition of performance standards 
unless such performance requirements are exempted from the national treatment 
standard. 147 

Yet, treaties that refer to national treatment often have specific provisions excluding 
performance requirements, and often spell out the types of performance requirement that 
arc excluded. The inclusion of national treatment will also mean that the existence of an 
economically valid reason for discrimination between nationals and foreign investors may 

I·lt, '1111'S, under AFrA. there ore n gign! ' CO.H Illll11ber of cnsc~ whil:h IlIIve heen instituted 011 the b",i s "f" viola ,i,," or lllltional 
t rentm~I1L pn ncipnlly b<rllYcclllh' United States '"ld nll"d • • Seo. for c~ u ",pli:. S. 1). 101 ,'<'1'.1' v. C",,(I//(, (?IlOIJ) ¥J IlN 14tJ~; 
(2002) J 21 If,R 7; UI'S v. (11111</(1, UN I mAL Arhilr.ltion Proceedings (NAI' rA) (Award on the Morits. 24 May 20(7); alld 
MIII" i" Fcldl/ltlll v, M f1.\'{ro (2002) 71CSID /Iepor!s 31 8: (2()O ) 42 11.M 625. . 

I·" A/)PI'. tlllitedS/tI/,·,. I Sit use No. ARll(AI')/OOIl ( 'APTA) (Awnrd , 9 January 2003) is a NArrA ense ill which Ihe l!lSllC 

IVUS raised liS 10 perr~rmnncc ~q"ircmclIIs. in this cosc Ihe ' Buy American' slntlltes, being" l' iol"tiol1 or nati0l1all real lllel1l 
Slandards. !l1'0/ex /foldillg l' v. US. 
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oviclc a justification for the dis rimination. Th trade-related term ' in like circulll-
1101 P:

S
' is u ed to limit the effect of the national treatm nL requiremenl. It is difficult to 

st~Cr Wild the nature of such a limirati n in thc context of in eslmcnt. A large mulli­
Oil 'Cnol corporation Cl an investor j . never in like circum tance becau e of i1 iz and 
110(10 d I b I .. I f I " b ' f' d' ' " I I 'cally integrate go a organisatIon. t us IS a aSls or lsenlllmatlon t len t lc:\ 
VCltlting of national treatment becomes pointle ·S. It is the prcei e rea 011 why foreign 
~ti!1ational corporations should be di riminaled again t. Ther i Cl dilemma pr entcd 
m

O

the unthinking exten 'ion f notion of trade law into the area of investment. The two 
by as do not mix U,at easily. Another exception agaill from U,e trade arena, relate 0 the 
a~eption of discriminatjon based on national 'ccurity public health or morals. The e 
e;( eptioJ1 are found ill the more recent balan cd treaties which aim to con erve the 
~o 

gula lOry power of lh state. 
re Recent writings on economic suggest that a state should be ab le to {(jscrimillate in 
tilvour of its own inve tOI . These writings point out that 1110 t developed states adopted 
such discriminatory policies in the course oftheir own development and are now seeking to 
deny the benefi ts ofslI h poliei ·, t: devel ping countries. A a result s me view take the 
position that th preferences givcn L U,e national ver foreign investors hould reI118in.'48 

Wide 'cctoral exceptions are u cd particularly where the treaLy pro ides for pre-entry 
rights of national treatment and rights of establishment. The list is of considerable length. 
The lIse of a negative list of sectors is et common practice. Thus, for example, thc anada­
Thailand investment treaty contains in its appendix the Thai investmenllaws, which list the 
sectors into which foreign investment is not permitted and the sectors into which foreign 
investment is permitted in pminership with its nationals. Where states have investment 
codes with sllch negative lists, it is sensible to include that list of sectors as industries that 
arc not subject to national trcatment. Since some investment treaties are made subject to the 
existing laws and regulations of the host state, discriminatOlY rules based on economic 
criteria will be captured in the treaties so that the d iserimination will not violate the treaty 
standards. 

National treatment seems a sensible answer in view of the increase of administrative 
controls over foreign investment. National treatment may, however, rebound on the foreign 
investor. A harsh measure taken against one's own nationals may be extcnded to the foreign 
investor and be justified on the basis of national treatment. For this reason, it is necessary to 
include other standards of treatment in the treaty. 

The inclusion of bettcr standards and their protection through foreign arbitration makes 
treaties open to the constitutional criticism that they privilege the foreign investor over the 
local entrepreneur. There is a strong constitutional argument bascd on equality provisions 
against investmcnt treaties. The argument is enhanced by the fact that the foreign investor, 
unlike the local , is entitled to recourse through foreign arbitration, The existence offoreign 
arbitration also raises issues as to constitutionality of transferring judicial power over 
a purely internal matter to a foreign tribunal, 

Hi 
Ha-Joon Chang. Kicking Away lite I.adde/"" Developmelll Strategy ill His torical j'erspt!din! (200S). 
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5.4.3.3 I,'({il' alld Eqllitable Stallclard 

Treatie refer to ' fail' und cquitabl lreatment' to be Accorded to t1l nationals of 
contracting parti . This phrase is vague and i pen 10 different interpretations The lhe 

f I . . 149 . Content 
tllS standard ha cau cd much anxiety. It wa at one tage thought that the I 

I . I t j d I h' . I . . s 8ndard was a 11g 1 rs ane ar t 1an t e II1ternallOna 1l1111111lUm tandard. But, in NAFTA Iiti ' 
I 'I' . . I fi' gatlon t le Wit e II1tcrprelatlon given to t 1 ormula resultcd In the NAFTA ot11mission i sui • 

interpretative n t · declaring that the fair and equitable landard wa no mOre tha ng an 
international minimum sltllldar I fcu 'tomary international law, The I.ctters attached n the 

. U'dS r. T ,. to the I11gapore- ulte tates ,'ree radc Agreemcnt also take the pOSition that rhe phrase 1ft)' 

and equitable treatmcnt' as used in the treaty hould be taken to refer to the internOti Ir 
, , I d f Th' o.l1nl minimum stanc W' 0 trcatment, e new model Investment tTeatic of both thc United 

tat.es and anadll repeat thi formu la. The USM . ~ pell. it out furrher that th fair and 
eqtJItable treatment standard does not create additIona l, nghts beyond the intcrnali I 

, . d d I f I' \. " ono I11l11lmUIll tan al'. t lat I so toerc IS no explanation as to why the fair and quitablc 
randard i 11 tleft out of the trC8ty altogether. ISO 

The resulting practice should have made the phrase 'fair and cquitable treatment' otiose at 
least as far as tllCSC treaties arc concerned. But that was not the resl1lt. Somc tribunals have 
ignored the restriction that the phrase must be read as no more thallthe customary intcrnational 
minimum standard. The Indian Modd Investment Treaty, 2015 leaves the fclil' and equitable 
standard out altogether as thc phrasc has led to wide expansiol13l'Y interpretation by arbitral 
tribunals. There have bccn a burgeoning number ofarbitral awards seeking to make the fair and 
equitable standard the most important provision in the investment treaty, virtually absorbing all 
othcr claims that ean be madc under the treaties. For this reason, thcse trends deselve a fullcr 
treatment. There is a diseussicJI1 ofthe phrase and the arbitral awards interpreting it in Chapter 9. 
At this stage, it is sufficient t·o note that the fair and equitable treatment standard has been 
cxpandcd to incllldc notions oftranspnrcncy and legitimate expectations of the foreign investor. 
But initial cuphoria and expansionism has been considerably curtailed in later awards. 
Qualifications for lIsing the standard have been stated. As has been pointed out, if notions of 
tairness arc to be taken iIlto account, they would make the context in which the fairness is to be 
assessed relevant so that the standard would require taking into account of whether or not the 
state interference was in response to the malpractices of the multinational corporation. lsl The 
cvaluation of the st,mdard Illay not be as one-sided as its original proponents had intended it to 
bc. Aftcr the expansive interprctation, some arbitrators have sought to ensure that the basis 011 

which th0sC expansions arc made are kept within strict limits, requiring the expectations 10 be 
reasonable in the context of the particular circumstances. 

I·'" UNClAD. Fa;r 1I1It! !:'qllllable 1lv (lill/('lIi (1999). 
1:'0 ' \ I' t. JI' I(6)(2)(a) "('llL'S: ~"fn i r Dnd equitubk tn: nt1l1(,llt" includes tlh:! ubligi.ltioll not to dt:Ll y justice ill criminal, civil. or 

administrative <lujl1dicClIUry l,roCe clillgs ill i:H,:col'c1allCe with the principle of due process elllbudi~c1 in the princip:d kg,,1 
sys\qnsofthe world' . '1110 pllnlS" 'I"ir and cquilabk Il'Cl1llllent' could Ilnvc \)cell safelv left oul. WIlY iI is included has never 
beell explained, wheLl the US statements routinely exclude the 110tiol1 ol'lcgilil1lntc cxp~clati()lls , the 1;10St frllitrul b~sis f'or lh~ 

1'.1 usc or Ille rnir and cquilnblc slandarcl. Tile verbiAge will creale greater cOl1fusion. 
I'. Muclllinski, ' Cavcallnvcstor'.' Tile Relevance Orllle Conduct of the Ilt vestor t",det· the Fair and I!quilable Slaltdalcl' (200(,) 
lCLQ 527. 
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Because of the uncortainties involved in Lhe inlerprelolion r lh t~lir and equitable 
(ment standard, some new trcaLies have left the standard tit altogether. The Indian 

~tldcl Tr att (2016) leaves the standard OLlt as do other recent lreaties. Maoy African 
~OiOJlnltJ'catie also leave oulthestandard. t 52 1 ftr 'alie are 10 b made, il would b good to 
rv8ve olltlhis provision which many arbitrators have interpreted as giving them a licence to 
1~:lIte law, Consequently thc degrce of extension ofthis oncc dormant clause has been uch 
,to ec an expansive interpretation that would not hav been contemplated by the stale' 

a aking the treaties. It is wise if treaties arc to bc made to I.eave out slIch nebulous 
;ovi ion whicb enable arbitral advcnturi m. 

5.4.3.4 Most-F'avoured-Natiofl J/'eatment 

A olause that is now commonly included in bilateral investment treaties was handcd lown 
(lom old r treaties and pr vide for Illost-favoured-nalion IreaLment, enablil1g the 
naUonals of tile parties to I rofit from favo urable lrcatment that Jllay b givcn to national 
of thi rd states by either contracting state. The clause has its origin in trade treatic which 
deal with transfer of goods and tmitT barriers. They are situations which stop at the 
boundaries of states. The clause sits uncomfortably in investment treaties which deal 
with conduct within states. Its interpretation in investment arbitration has call sed mllch 
difficulty. Once more, what was originally an innocllolls provision has been given inter­
pretations unintended by the parti s, 

The inclusion of mo t-favollred-l1ation treatJllellt presents the difficulty that the foreign 
investor could larch onto more favourable treatment provided in past or future treaties. 
Already, a precedent for this has been established in relation to dispute settlement. Tt has 
been held in some arbitrations that it is possible for a foreign investor who is protected by an 
investment treaty with a l11ost-favoureci-l1ation clause to use a bettcr dispute settlement 
provision in a treaty macie by the respondent state with a tbird state. 153 This would be 
particulnrly the case where a multilateral or regional treaty is concluded, If a state enters 
into a ll1ultilateral treaty which contains a most-favoured-nation clause, the number of 
states that could utilise a more favourable provision in a future bilatcral investment treaty 
could become greater. This 111ay be an unintended result, and care must therefore be 
exercised to avoid this. As a result, the scope and use of most-favoured-nation clauses in 

In The HCO\VAS [llvcsllllcm Code and the Pan Africi.l1l TIWCS(ll1ellt Co(k leave out tlie fHir ~lLld eqUitable st<:1nd ,mJ clause. Most 
\1l0liellllt'cnlic:s either le'.I\'l' it out or ~cck to dl:'fillC it illlC\'mS tlHlI idenlify [he clIslonlHlY intcrnalionallav,: content involving 
dC:l1i~11 ot'justicc, tliSCl imimllioll and lUlI'11SsIllcnl. In that SCCLH!I io, since cl iscJ"imin.1tion is alJ'eady pl'ovicJcd for ill the l1::1lional 
treatlllent sl~m(hll'c1 nnc1l:xpropriatioll Hnd lHlI'(lSSJ11Cnt is negated in the full pJ"Oleclinll and security st<lIl(];WG, fail ' and equitable 
Standard bccorn~'S 'OICVRIlI onlv in siluntion' "fdeniaI of justice.. 

1.1.1 ;\-/'(II,'z;lI; v. tIll;" (2000) 5 1(:SfI) R"IJOl'iS 396; (2004) 40 /LM 1129, Tza Yap S/IIIIII v. I'<'I'II. ICS[!) Case No. ARH/o7!6 
(Dccisjoll on .Jurisdiction and Competellce, 19 June 2009). Thclc is a line or cases whk'h tollow j\'hdTezilli. Equally, thel'e is 
"notller Ijn~ or cases which pnint (Jut tilt.:: illogicality of a tl'iLHllwl whose jut isdictiull is contes ted, using the 111:i.lty'S 1ll0st­
r:'1voLlrcti-nl1lion clause to a~sull)c jurisdiction when th(' primary is:;iuC is whether tilt' lribunal h:1S iJllY jurisoiCli~)ll at <1I111llder 
lhe trc.lly, Logic uocs not deter investment urbilratol's; see P/m/I(I v, l1ulg(ll'hJ and awards tl)l/owing it. Th~ view thal the dispute 
resolutioll provisioll in other treaties CnllllOt be impol'tcci into ;:l1l investment tt'C8ty through Hn MFN clause is sl,lled expressly in 
modem t,.eaties. See also itlsl1/.lIIu //'{I1f I./..e v. Iraq ICSJD Ca,e ARlli17! I 0 (3 Ap,.il 2020). 1'. Slun"".' oO{Ibye, Maffezini: 
Ollllle Reeellt [)uvclopmcnt of MoSI-F\lVOllrecl-Nation Clause Inlerpretation in Illtemllltonalln\,eslmcul Law' (20 I 6) 15 }.all' 
mul f>ra(.' lice oflllll'l'lfaliuua/ CVllrts lInd i;,,'/wlla/s RI . 



250 /3 i!n !('!'(!lI'II'eS !lJi CIII If'co/ics 

illve:';lmellt II'C(ltics h,lve': atlr,lcl I;d (:OI11TOVIJ,':'y' There i s a tCl1d';;llr.:y 10 ic<lvG oui. 1b e cIClu:·:c ill 
:W Ill;;: rec;en11n; ai ic ~ ; . I:;·! 

\Vhr::rc a i;t:ttG bcl()llg~; to a rcg iot1al orgailisatiolJ, alld w, a result Ihe .';tntc give.'; ::pcc;ial 
rrivi i ~g\.;s 10 olh r;: r mcnlbel' st:!lC f; or 1 he orgallisation, it will seek lo Gxcll.lck those privi I(~ges 
from clJlp lying 10 a Si,lt!: willi which it liHlke:; a bila1crnl il1v(;:;tmcllt Ireaty by IlWaL11Cnnill"i e 
opcnltion or the mO,';I-i~lvOllrcd··nmion clilllSC. T lli s will be; ,', tated in the l-rcaly ilse ll'. Tt 
r~ ;!l1i.!ot lbcrdi n .: lal'er be clJ").;llCd that Il1cw;ures coni'i;rrillg privilcgp; Imder tb(:se regiol1al 
arrangcllleni,'; ::; ho~"d be c()n leri"(~d upon f'on:ign investor:; on the basis ofthc nlC)sl-favol1rccl. 

nation c;l'llISC. 

5.4.3.5 Full PI'O/cr:fioll (/1/(/ Securiry 

Tlll~ treatment prcvisioll "Iso includes the pl"Ovisioll of ' full protection alld seeuriLy' to the 
foreign inw!stmcnl. it has been held in arbitraJ awarcb thal this again ;1Clvcrts to CllSlo11lary 

law standards which n~quil'l: eith(~r tkll the f;mt(:\; f() rc e~; sh ould not be lllciiio;ccl to h,11"l11 Ihe 

foreign invcstor's property or that the state should g ive prQteclion from violence agaiw;t' lhc 
inLen:st~; orthc forei gn in veslor i r SHch violence could he reasonably anticipatc:d. 15) Again, 

there has been a lendency to expand the scope of tile provisioll wcll beyond its moorings in 
clls tomary law to include Cl wi(kr Jlotion tlla! the clause llHllldates the lllaintenancc of 

condilion:, ()'f siability f'ol"li1c ill vest nwni. The reaction in the newer trea tic:; is to [,pc ll uut 

that the provision applies only to the protcction or tbe invcston; h()ln violence. I
'; () 

5.4.4 Per{tn'JlUlflL'e Requiremellts 

Treaties made by tllC Unitecl States (1I1c! Canada in rartieular have sought to do away wi lh 
perl"ormancG requirements. Perlonnallce requirements are imposed by host state~; ill mdcr tu 
cnsme that thc forei gn inveslor eX[1mts a percentage of his production, buys local prodllcts 
and services, ancl e111 ploy ~; locallabom. From the point of view of developing cOLllltries, the 
imposition of ~mch requirClllent~; enhances the value of tlte fi.Jrcign investment. 'fb ll S, the 
rcquiretm:nt of export ensures tha l more foreign exchange is earned ['or (he host state than 

profll"S made for th e foreign investor thl'ollgh ~;alcs 011 the localll1ad<ct. Such profit :; wi ll be 
rep<1tri<ltcd, c(ll1sing a po:;s ible loss 10 Ihe foreign investor whiell could be baJanced au"lillst 
pl'Oflj~, rnade on exports. Anolher reaS(\ll t()(· th~~ export rc,:q\l if'r.:Jnt~nt i ~; that it pn"serv<;;.:; the 

ll1urket f(Jl'loeal entreprelleurs. Local entn:preneurs are likcly to he drive.n out oftllC mildwt 
if they are obliged to cOll1pete with foreign multinational corporations able to producc 

goods at a lower cost. This effect willmcan that incipient local induslry will be stnmgled. 
Export requirement.'; arc justilkd on the basis that sLleh a crowding-out effect wi ll be 
Dvoided. I

:;'! Multinational corporations arc flverse to export requirement·s, as they require 

inlernal competition within the produr,tion systems or the multinational corporation. The 

151 For cxalllp le. lodi ,", ~'l odcl Trea ty UO 16). 
155 ; /m e";l'tlll ,\.Jr,cliiJl l' '/i)o/s v. ~{(i/'e (J 99 7) l () //,1'1 I :i~ I: /J 't!//(! I-/oteix v. Reel/Mh' (?t r:gYIJ/ C~O()l) i.] 1 I~,H 39(); h)l! !Je:=o/d 

". lim!>,,!>m'. ICSII) ('nse No. J\ RI)I I Oi l5 (n .Illl y 20 151, The -"1">,1> Sprillg cases coolilllle t ilis " iew. 
l 'it, Fur example, Ilw fndi alll\-lodc l Treaty, 10 1 5. 151 S~~ funher UN(;TAI>, 1f',w/d III n',\ [1I1l'1l1 /(el'o", (2003) . 


